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Under some statutes, notwithstanding that the judge may not pass on the truth or falsity of allegations of fact in the 
affidavit, the judge must determine the legal sufficiency of the affidavit and may pass on the sufficiency of the facts, 
grounds, and reasons stated in the affidavit. 


Under some statutes providing a procedure for disqualification by an affidavit of bias or prejudice which is to be regarded as 
conclusive of the truth or falsity of allegations of facts on which disqualification is claimed, the court may still determine the 


legal sufficiency of the application or affidavit! and may pass on the sufficiency of the facts, grounds, and reasons stated in the 
affidavit.” Such determination may be made in the context of other affidavits as well as on the record and the other pleadings on 
file in the action,” for a judge is presumed to be impartial, and there is a substantial burden upon the moving party to sufficiently 
demonstrate otherwise.* The decision whether a judge's impartiality can reasonably be questioned, for purpose of a recusal 


motion, is to be made in light of the facts as they exist and not as they are surmised or reported.” 


The judge must determine whether the facts alleged establish "fair support" for the charge of bias. An inquiry into actual bias is 
just one step that judge must take in deciding whether recusal is required; objective standards may also require recusal whether 


or not actual bias exists or can be proven.” The standard by which the facts and reasons stated in an affidavit of bias and prejudice 
must be judged in order to determine whether the judge's impartiality might reasonably be questioned is the objective reasonable 


person test. The court must also determine whether or not the affidavit has been executed properly and in conformity with the 


statute,” and whether it has been filed in time, 10 and whether notice of the intended filing thereof is sufficient. H 
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